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The Consumption of Legal Language:

Censuming the Law

Dr. Anthony Amatrudo®

There has been a slippage away from understanding criminal la?v as the domain of spe-
cialists towards a popular folk understanding of law: largely this is the outcome of the
increased consumption of media. Recently academics across a range oFdlscq:-»hpes have
begun to look critically at the interplay of law and consumed media by examining legal
speech and performance in a post-modern setting. This has led to an anal_'!rszs of the
processes involved in the way that media represents law and'h(.)w this has led, in turn, to
a shift away from understanding law as the domain of specialists towards an analysis c.lf
the popular understanding of the common law and legal procedure. Legal languagf: is
routinely consumed and represented to non-specialists. In the modern world there s a
definite fusion of law and culture at the level of popular discourse and we ﬁnd the re.al,
and the represented, are mingled on television, radio, and film as well as in t}'le Prmt
media and the Internet. Our notions of participation and spectatorship are also similadly
confused. However, we should not be surprised at this. It is the inevitable corollary of
media production and the seemingly insatiable demand for stories ‘about law, especially
criminal law, emanating from the news-consuming public; and which they act on.

We should bear in mind Lawrence Friedman’s maxim that it is not law ftelf, bur
representations of it, which affect behaviour. People tend to ;':rcfc?ed in terms cfwh.at
they think the law is, rather than what it actually is." ThOugl‘l.lt is important to bear in
mind the point made recently by Shuy in relation to civil litigation: ‘we usually;donlt
think about our native language as we converse in it. For most adult conversation is
relatively automatic and unconscious.” In other words, people are not conscious of the
how they are using language or, importantly, where that language came from. Pe}'sor!s
often come to believe they understand the law, though in reality their undcrstar.ldmg is
non-technical, and largely derived from television, the cinema, newspapers and, increas-
ingly, latterly the Internet. They consume something thar they und'crstanc.i as knowled?;
of the law, though it is gained in an ad hoc, unsystematic, and partial fashion. They hols
to a folk understanding of what law is. The public discuss cases and speculate about their
outcomes and abour the state of the law generally. The interplay of law and pcrformanai
in our digitalized multimedia world has led to major changes to our treatment of lega
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cases.” The lives of popular celebrities highlight legal macters, in terms of specific cases,
and the outcomes of these and speculation about them show thar the public have a seem-
ingly inexhaustible hunger for decails of cases, for example those of Michael Barrymore,
Winona Ryder, O. J. Simpson, and Anna Nicole Smith. Of course, the supply of legal
information in all forms of media, norably the Internet, also feeds thar public demand.
There is a plethora of legal and legal-related drama on our television and here people do
perceive that these have an educational function irrespective of whecher they actually
do. These drama series rend to be well scripted and realistically shot and aim to immerse
the audience in the plot. There has been talk of this ‘screening of law’ through popular
culture as having definite ideological aspects.®

We can detect a merging of popular culture and law, especially in jurisdictions which
screen court cases. The discussion of legal cases in our daily lives has had an impact upon
the popular perception and understanding of legal principles and ethics.’ Law and the
popular understanding of it through our increased use of media are now fused, and con-
fused. There has been an unprecedented change in the portrayal of law and lawyers in the
media and, along with it, an attendant rise in the public’s confidence that it is aware of
legal statute, procedure, and precedent, as Sherwin has convincingly argued.

It cannot be sustained that the general public, jurors, and witnesses come to the law
tabula rasa: rather, it is the case thar they come to the law afrer a lifetime of immersion in
the law chrough an assortment of media portrayals, be they real or fictional. Moreover,
all of this may be only of some minor sociological interest but for the fact that the media
rely not on legal canon and procedure but on an over-simplified explanation of cases
that often claims 1o be educative, but which in reality only flags up issues and generali-
ties; and in doing so does not necessarily illuminate legal principle or procedure. Lucia
Zedner has argued:

Newspapers, radio and television carry teports of sentences, of judges’ comments upon passing
sentence, of their implications, and of reactions to and criticisms of them. Media commentary
amplifies (and in amplifying may also discort) the message of the sentence, maximising ics impact
and inviting public debate thar amplifies it further seill.”

'The notion of moral panic being fostered through media atrention co issues such as
mugging, mobile phone theft, and graffici is something that academics, policymakers,
and practitioners are all too aware of.? In academic criminology Colin Sumner long ago
argued that:

Social censures, as negative ideological formations, are thus highly rargeted, despite the universal-
ity or indeterminateness of their form of language, especially legal language. Moral language is
formed and developed in social practice; its expression of unified ideological formations in cen-
sures is enabled, primarily by thar unity, which itself forged in the cargeting process.”

? P Robson, ‘Lawyers and the Legal System on T'V: the British Experience’ (2006) 2(4) Luernational
Jowrnal of Law in Context 333-62.
° N. Mezey and M. Niles, ‘Screening the Law: Ideology and Law in American Popular Culture’
(2005) 28 Columbin Journal of Law and the Arts 92-186.
12’ S. Williarns, ‘Moral Pluck: Legal Ethics in Popular Culture’ (2001) 2 Colimbia Law Review
421-48.
© R, Sherwin, When Law Goes Pop: the Vanishing Line between Law and Popular Culture (Chicago:
Urlivcrsiry of Chicago Press, 2000),
\ L. Zednex, Criminal Justice (Oxford: Oxford University Press, 2004), 172.
S. Cohen, Folk Devils and Moyl Panics (Oxford: Routledge, 1980).
K lC. Sumner, Censure, Politics and Criminal Justice (Milton Keynes: Open University Press, 1990),
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1. Revisiting Sumner and ideology

Colin Sumner examined the use of language and how it impacts on the treatment of
crime and criminal law in relarion to censure. Sumner’s ideological use of the term cen-
sure asserts the role of social structure, history, and ideology, as opposed to the normative
value, of the censure.'” In the ideological version the censure itself is problematic for it
is necessarily the result, to a greater or lesser extent, of ideological determination. The
censure tells us more about the power relations that give rise to its application than about
its necessity in any jurisprudentially determined model. Moreover, he relates this process
to traditional issues in Marxist scholarship, those of power and the state. Sumner’s work
on the concept of censure culminated in 1990 with the inAuential collection of essays
Censure, Politics and Criminal Justice which conceived of criminal law, not in terms of
a sociology of deviance or a legal canon, but in terms of the enforcement of dominant
social censures by understanding the criminal justice system as being ideologically and
politically constructed by dominant capitalist forces. Not only did it seek to critique the
enterprise of criminal law by developing a rigorous theory of censures by drawing upon
both historical and sociological research but its intention was o change the entire thrust
of criminological and legal research, which it saw as inadequate."" As Sumner rather
pithily stated:
Whether we take their abstract, discursive definitions or their practical definitions in the course
of law enforcement or moral stigmatization, it is clear that the definitions of deviant behaviour,
even within a single sociery, exclude what should be included, include what should be excluded,
and generally fail to attain unambiguous, consistent and settled social meanings. To this we add
massive cross-cultural differences in the meaning, enforcement and even existence of categories of
deviance, and endless instances of resistance to them involving alternative categories.

Clearly, they arc highly acculturated terms of moral and political judgement. '

In other words since there is no possibility of using the normal categories of crime and devi-
ance in a scientific, or even consistent, fashion it is right to analyse them as moral and political
discourses. Crime categories should be understood as negatively conceived ideological categories.
This approach views crime categories in terms of their institutional forms and practices, that is,
how and why they arise in certain places, at certain times, in relation to certain groups and how
these are expressed through language.

In Marxist terms crime categories should also be undetstood in terms of the hege-
monic function they have in signifying, denouncing, and regulating individuals and
groups. Policing, the court system and other functions of the criminal justice system,
Sumner argued, reflect capitalist social, economic, and political relations. The criminal
justice system is in place to uphold the interests of the capitalist class. Accordingly, cen-
sures may be said not to reflect a zruth abour the extent of crime but rather ‘a world-view
which had not come to terms with its repressed unconscious—the fear of women, blacks,
radicals, the working class and the colonized.”?

Following Marxist theoty on class, Sumner argued that in any society dominant
groups, i.e. in terms of class, gender and race, will inevitably seek to maintain their

W A, Amatrudo, Criminelogy and Political Theory (London and Los Angeles: Sage Publications,
2009).

U Sumner, Censure, Politics and Criminal Justice (cited in n.9), 23-6.

2 Sumnet, Censure, Politics and Criminal Justice (cited in n.9), 26.

13 C. Sumner, The Sociology of Deviance: an Obituary (Buckingham: Open University Press, 1994),
310.
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control through the ‘ca

acity to assert i es | ) .
the day’ pacity t its censures in the legal and moral discourses of
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. Hj l:lu'gued tbat. tf'ns 1{1‘volvles not f)nly the courts and police authorities but also
: ass media and that it is primarily achieved through legal language. A process is set
in motion which supports the discourses and practices of the state against any dissenci

Vou:l()es. Censures are more than labels and should be seen as ‘categories of dzn'ﬁnciati:g
316 ;atlelz,e‘lljodged within very complex, historically loaded practical conflicts and moral
:gur_nn'cr_’s theory of social censures is reliant upon earlier criminological and soci
logical work relating to ideology and cultural studics, notably Palicing the Crisis wl;:‘ml;
suggested that the censure of black mugging which was expressed in the press anc‘l 'meilc'
and supported by the police, at the time, had no real evidential basis; but instead l:a
f’csul[ (‘,tf-thc political situation, then existing, and the police’s focus upon Black?iis :h:
inner cities. Hall et al. suggested that the censure of blacks was, at root. an ideological
phenomenon rather than a criminal justice problem per se.'s Hall etal., 1ii<e Sumnergslzjv
the black mugger as a scapegoat for wider social and economic failures. The atten’tio
that black mugging received was no more than a deflection away from a crisis in he emn
ony. Sumner was concerned that scholars had both taken deviance and law—breakig ,
be a largely unproblematic term and overlooked the lack of consensus sur-r('.-unding tto
In fact, Sumner argued that deviance was being read off as a deviation from a doming o
moral code; in other words deviance was merely a deviation from a social convent'arlt
IS)uinner argdv%ed that concepts of crime, deviance, and difference not only were conﬂ;)end.
° FC riv&fi:lc'z l1 2n;cl;lsli);.s]171bject1ve terms rather than scientific categories and not up to the task
For Sum‘ner, the sociology of deviance was progressive in thar it focused attention
away from issues of degeneracy and towards concerns around social regulation. H
a.rguf':d ,that: ‘crime and deviance cannot be disentangled from the social ffcts of .ll y
tive life’ and thar criminologists ought to realize the sheer complexity of the socialco elcci
before venturing further in theorertical terms.'® He suggests that ‘social censures cor:l;)irn
with Fal:m's_ r.af' powerand economy to provide distincrand important features of practic .
of domination and regulation’."” Sumner gives us reasons to question the cenEs)ures "
commonly use and to ask questions about their origin and purpose. He points y
frE)m the immediate issues surrounding crime and towards a'conte);tualizcd !an;lls H_WH}l’C
c;'u[l-l];j almd criminalization which focused upon the role of censures; as with the ar{i;sci)s
‘c; Ly .e_t ai:i;lSum::er sees censures being genc'rarcd through the media in a fashion
ich combines with news coverage to dramatically focus moments of crisis
pohugl,_ into a call for a more authoritarian stare. ’
] Itis il}qggl‘tant to underscore the fact that most media stories about crime tend to be
E r? l:raiqunal cops and robbers type and the white collar criminal is largely ignored.
“rime is most usually portrayed as a problem associated with the working classes and
it l:s" morcover, usually an urban phenomenon. Following Sumner, we might ask why
:a ire goﬂgr crime s largely underrepresented in the media. The views that most peopli
ve about crime, about law and order, and about the processes of our criminal justice

usually

" Sumner, Censure, Politics a i ited i
:: gugzgr. C%:::Li’:tfl{h}s éjgﬁfﬁfﬁﬁg &:E:j :ﬁ E 33 g

Malfn‘sﬁum, ig‘,rg}. .. .. E. rson, . Clarke, and B. Roberts, Policing the Crisis (London: Palgrave
g Cur;u::‘;:; ei:be %?gﬁ%?gﬁ:?cm Obituary (cited in n.13), 30912,

(Oxfoct B{ack“;d[’ od 5 rimeand Deviance’ in 7he Blackwel] Companion to Crimz’no/ogy

" Sumner, Censeers, Pﬂfiﬁaaﬂd-Crimiudjmﬁcz (cited in n.9), 35,
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system are garnered piecemeal through consuming various media, over tlmc The re.suk
of all that, of course, is that the censures we generally employ are not criticized, nor are
the social conditions that gave rise to them. . . '

In revisiting Sumner we can see how the entire language game 1t_sehc is socially and
politically conditioned, and contextualized, and that Ol‘ll‘ langllﬁag.e is, to some exten4t,
always and necessarily polluted. As Sumner has argued: NO,W if criming cases is a v‘el};
active, creative, process involving some social and legal skill, ‘and much awareness o
what magistrates and judges will accept, then presumably t’he f.act th?t cases are crlmizd
in a highly patterned and predictable way, leaving the world’s prisons full of poor people,
is hardly an accident.™

2. Basil Bernstein: language and socialization

It will be useful for our later discussion to revisit Basil Bernstein’s classic 1970 essay on
cultural transmission, Social Class, Language and Socialisation, since it makes a number
of points that bear upon the nature of the way people come to understar.ld their world,
and do so through language, which usefully bears upon rnefdla tepresentations ofthe law,
in its many guises. Bernstein looked back to Durkheim in terms of his analysis offhe
relationship between the classification and fraxn?s of symbphc order afld thf: structuring
of experience in seeing how that can lead to the ‘pathological structuring of experience’,
i.e. a disjunction between the real and the represented. .

Bernstein further tells us that the more commonality there is becween persons the more
likely that their language will take a specific form; in other words, that' a narrower set of
social relations narrows the likely range of meanings, since Iangu:'lge is enacted against
a backdrop of common assumptions, common history, common interests and that the
unspoken assumptions undetlying the relationship are .not.avallable to those out's1de the
relationship’.?' Bernstein here echoes Durkheim’s dis'tmcmc.)n betv've.en me‘ch'amcal and
organic solidarity, as set out in The Division of Labour in Society. This is usefu? if one con-
ceives of the media in these terms and re-conceives the issue of what we mighe call the
boundary maintenance of the value system. The media is ty‘pif:ally our majo.r source of
information and we can all understand its power to broaden horizons, but also its ability to
narrow, or constrain, our values through its output and productio.n Values.. .In sh'ort, we can
re-apply Bernstein’s notions of boundary maintenance and S.Ll,bStltL.l te le-gltlmatm.g autl'iior-
ity for class. In doing this we see the media as one of Bernsltems socializing agencies; an aj
heargued in terms of education: ‘For the schools are predicated upon clabore.lted code ar&
its system of social relationships. Although an elaborated code does not entail any SP?C.I c
value system, the value system of the middle class penetrates the texture_of the very leammg
context itself.” So as pupils imbibe the values of their school, so do viewers, readers', an
listeners imbibe the values of whatever media production they are currently consuming.

3. Victims

The issue of value consumption through the media is well illustrated in the recent work

of Rentschler which has shown the ways in which victims are portrayed in the nTW
i i i i S5

media as ‘a class of citizens without rights’ and who are, in turn, defended by a new cla

° Sumner, The Sociology of Deviance: an Obituary (cited in n.13), 219,
B. Bernstein, Class, Codes and Control (London: Routledge & Kegan Paul, 1970), 137.
Bernstein, Class, Codes and Control (cited in n.21), 186.
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of victim’s rights champions.™ She relates how a victim's tights discourse has come to per-
vade media production and contemporary journalistic practice and the public’s current
understanding of the law in an unbalanced and very unhelpful way through the creation
of narratives of legal processes, rather than clucidating any established legal principle,
¢.g. in relation to such issues as the proper artribution of culpability and guilt and the
systematic playing down of defendants’ rights in rerms of judicial safeguards for accused
persons in criminal cases. She argues that co ntemporary journalistic practice encourages
‘the news industry to further invest in the coverage of crime by framing crime news as 2
form of narrative therapy for some victim’s families’, Moreover, she shows how the way
in which a media rights lobby propels:

victim’s rights o and #7 the media signifies char it seeks access to and participation in media-making
on crime as part of the process of re-assessing a definition of crime as interpersonal battle berween
offenders and their vicatious victims, the families of killed victims. In this scenario, victim’s rights
advocates and journalises both function as reporters of socially construcred knowledge and edirors
of the documentary realities of crime from the perspective of vietim's rights.

While law enforcement and the coure system have long been the preferred sources for crime
news and other non-fiction media programming the victim’s rights movement encourages report-
ers, and victim advocares, to direct victims' tights discourse into the news media, They teach
journalists to direct victim's righs discourse into the news media. They teach journalists how ro
identify with the grief, anguish, and other painful feelings expressed by crime-victim families in
order to give the typical law-and-order character of news a therapeutic sheen cheough a re-orienca-
tion of the news interview context icself, They teach advocates how to translate victim's rights into
strategic calls for victim-oriented news. And they teach us that calls for a more therapeutic and hos-
pitable news environment for news victims can mean many things, one of which signifies the links
berween the news media’s need for crime news and the political struggles for victim's righrs.

I think we see all too clearly here how a dier of victim-oriented news discourse can,
over time, shape the %fmmcéammg of persons away from the rational and usher in an
over-retributive focus in the general population in its wake 2

4. Television

Harris set out the issue of what the public /earn from the media about the law but, more
importantly, he focused academic attention upon those elements which were genuinely
misleading.”” The most important of these was the erroneous promotion of a world
mote violent than it actually is; promoting a belief that criminals get away with the bulk
of their crimes; giving a misleadingly high standard for police clear-up rates; misrepre-
senting the racial profile of known victims and failing to show the complexity of legal
procedure, especially in relation to the organization of court cases.

American television has had a huge influence upon the popular understanding of
law and lawyers and its formar and style has usually preceded development in the UK,
and globally. First aired in 1957, the definitive portrayal of a lawyer on television is

# C. Rentschler, “Vicrims' Rights and the Struggle over Crime in the Media’ (2007) 31 Canadian
Journal of Communication 219,

“ Renschler, ‘Vietims' Rights and the Struggle over Crime in the Medix (cited in 11.23), 219,

¥ Rentschler, 'Victims' Righrs and the Struggle over Crime in the Media’ (cited in 0.23), 2356,
. M. Dubbex, Victims in the War on Crime: the Use and Abuse of Victim} Rights (New York: New York
University Press, 2002).

7 D. Harris, “The Appearance of Justice: Court TV, Conventional Television, and Public
Understanding of the Criminal Justice System’ (1993) 35 Arisona Law Review 785-837.
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Perry Mason. The lead character was the virtuous in every way, kind-hearted, intelligent,
urbane, and moral.?® He would see above the humble lives of his clients in a never-ending
scarch for truth. His cross-examination skills were impeccable, and Mason would get
witnesses to break down and confess. Macaulay relates:

Mason doesn’t get his client acquitted by showing the prosecutor failed to carry the burden of
proof. Instead, he proves his client’s innocence by exposing the real killer. Surprise witnesses appear
at the last minucte, just before it is too late. After Mason’s cross-examination, prosecution witnesses
break down on the stand. As far as we can tell, Mason has never represented a guilty client or

engaged in plea bargaining,*

In short, Perry Mason was the personification of all that was good about (American) legal
practice; indeed in justice itself.*

A little later 7he Fugitive showed another side to the legal process. The plot involved
a doctor, Richard Kimble, who was falsely accused of the murder of his wife. Kimble
had escaped execution and become an outlaw intent on clearing his good name. It was a
radical take on the law which seemed to rest on two premises, (1) that the innocent will
finally prevail and (2) that the legal system needs to be guided by engaged citizens. The
programme sought to actively involve viewers in Kimble’s quest for justice.

Latterly, law and lawyers were, perhaps, most successfully captured in recent times
with the series L.A. Law, which was first aired in 1986. L.A. Law was novel in that it
was set in a leading law firm amid the affluence of 1980s America. The lawyers were all
graduates of leading American Ivy League Law Schools—they wore expensive clothes,
drove expensive cars, and lived in expensive houses. Their affluence was the result of their
superior education, hard work, and ability, though they possessed personal character
flaws t00.?* It also tended to make the work of lawyers seem more interesting than it
often is by neglecting to show the more mundane aspects of legal preparation, e.g. trawl-
ing through case files and statutes, drafting letters, and so on.** L.4 Law did claim to be
concerned with the ethical life of lawyers and the ability of lawyers to sustain a moral
professional life in the face of a legal system which was, in part, corrupted by rich and
powerful individuals and corporations.®® L.A. Law, even though a popular drama, did
raise many real-world concerns about the ethical status of lawyers and the neutrality of
the law. It is worthwhile looking at Gillers’ analysis since he makes three cogent points
from the perspective of a professor of law and practising attorney. Gillers’ first point is
that the role of lawyers is over-emphasized in L.A. Law in thatit ‘inaccurately represents
the kinds of legal issues lawyers routinely address, especially lawyers in private practice’ >
He argues that this represents a gross disjunction between how the public understand
law and the legal profession and how practitioners think about their profession and
about law itself. In making L.A. Law a successful television show, actual legal consid-
erations will always be secondary in the production process to those of entertainment.
Moreover, it is absurd to maintain that an hour of television could ever deal properly

% B. Kitei, “The Mass Appeal of The Practice and Ally McBeal: An In-Depth Analysis of the Impact
of these Television Shows on the Public’s Perception of Attorneys’ (1999) 7 UCLA Entertainment Review
169-87.

» S, Macaulay, ‘lmages of Law in Everyday Life’ (1987) 21 Law and Society Review 198.

* Mezey and Niles, ‘Screening the Law’ (cited in n.4), 92-186.

3 Friedman, ‘Popular Legal Culture’ (cited in n.1), 1579-1606.

28, Gillers, “Taking L.4 law More Seriously’ (1989) 98 Yale Law Journal 1607-24. ,

» W. Simon, ‘Moral Luck: Legal Ethics in Popular Culture’ (2001) 101 Columbia Law Review
428-32.

i Gillers, “Taking L.A law More Seriously’ (cited in n.32), 1607-8,
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with theambiguity and complexity of issues concerned. Gillers' second point is that Z.A4.
Law does not accurately recognize or describe the echical issues which lawyers typically
face. Here Gillers acquits L.A. Law a little becrer but argues that: ‘As with legal issues,
the immediate ethical problems are answered because they must be, but the larger con-
flicts they signify are unresolved. In other words the oversimplification demanded by
television is itself a distorting facror: moreover, the audience has no legal training and so
largely sees the programme in terms of drama, rather than legal principle and procedure.
Thirdly, Gillers points out how the work of lawyers is exaggerated and conceals the bulk
of their preparation work. He shows how L.A. Law merely uses the law plot to tell a
story, not to illuminate legal principle and procedure. He states that ‘L.A. Law makes the
lawyer-storyteller, a character.®

The points Gillers makes, though focused on L.A. Law, are applicable to the law firm

genre in contemporary television in general. These reservations about the efficacy of the
law became the focus of 7he Practice, which often showed its protagonists losing in courr,
corrupt lawyers, and a legal system in which justice does not always prevail. The Practice
was, though, usually characterized by its characters’ love of the highest ideals of the legal
profession. As Mezey and Niles have argued, ‘our discomfort with the existence of the
motally ambiguous criminal defence atrorney was assuaged by her important role in the
criminal justice system, which.. . for all its imperfections, is mostly effective, just, and
superior to the imaginable alternatives’.”” All the lawyers in 7he Practice were streetwise
and aware that deals had to be made in their professional lives; but there were definite
limits to such ethical gymnastics; after all the show was made by corporate America, as
Kitei has detailed

What is certain about contemporary American television portrayals of law and law-
yers is that they invariably still hold to some attenuated version of Perry Mason; to a
beliefin the goodness of justice and the righteousness of a good case. Money, class, race,
gender are not an obstacle to the good case winning through. American television sup-
plies a constant stream of characters morivated by a dogged faith in the legal process. The
concession to the modern world lies in its characters being more nuanced than those of
yesteryear, and in the fact that the issues with which they deal are more com plex too.
Macaulay has argued that whilst such shows illustrate some aspects of the legal system
they seldom give an accurate view of how the system typically works; nor even do they
give a clueas to what happens rarely, and whar typically.*”

Ultimately, however, the way law is portrayed on American television says something
about the nature of the America, it is often positivistic and naive.% Morcover, it may well
do a disservice to justice in that it could be argued that it increases subjectivity toward
the notion of culpability, in a public who are also all potential jurors.'" More worrying
still, as Stark has shown, is the very misleading conception of crime that the public
derives from television, for example the over-representation of murder cases in terms
of their comparatively rare occurrence in reality. It also tends to see lw.rd-ﬁmght—For

]
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(.Efllcrs. ':[hking LA law More Seriously’ (cited in n.32), 1618.
Gillers, “Taking £.A latw More Seriously' (cited in 1.32), 1618-20.
Mezey and Niles, ‘Sereening che Law’ (cited in n.4), 127.
: Kitei, Thc‘Mass Appeal of The Practice and Ally McBeal' (cited in n.28),
- [i\:[acatday, [rn(aighc; of Law in Everyday Life' (cited in n,29), 210.

* Bergman and M. Asimow, Reel fustice: th ’ € ity: ]
-mi McN:-:_cl. s Justice: the Cottrtroom Goes to the Movies. (Kansas City: Andrews

N. Finkel and J. (:}roscup. ‘Crime Prototypes: Objective Versus Subjective Culpability, and a

i?lfgloqn-s?s;}:, BaIarr:dce (1997) 21 Law and Fuman Bebaviour 209-30, ’

- Stark, ‘Perry Mason meets Sonny Crockett; the History of Lawyers and the Police as Televisi

Heroes (1987) 42 University of Miami Law Review 22982, P L R
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legal safeguards as obstacles to justice; in the Mcrican e?(ample, rgc Ml:rand:a w:;rn-
ing.® The American crime drama is overwl}clmmgly reactionaty ar. : at t: le same dn:e
seems to posit that criminals tend to get their comeuppance. ‘Wlwt as cc(r;'argue d'n
the British context also serves as a general point in the Ax-nerlcan case _rcglir mgb lr_ng 13
portrayals of criminal justice: ‘Even if the system changed its methods, int kﬁ publican
media culture, criminal justice is still often understood asa spectacular, highly emotion-
-ved, drama of retribution. .
ally;ﬁl;eg;i; been a great deal of discussion concerning Fhe so-.calle.d CSI Effect which
amounts to a concern about the exaggerared usefulness of f‘orcnS{c evidence and ;he way
jurors, notably in the USA, have come to demand mcredlbIY high stz}nc?ardl(ki)ro?lﬁ
and how this has led to a raising of the proof required to obrain a conviction. .desu y
study had claimed there was no CSI Effect whatsoever and that tl.lere c;)vas no. devi1 ence
to support such a thing; and that claims that there was me'rely gomteb tow? hs : e?er
insecurity about justice from within: ‘the psyche of the publican menr;1 ersoft c; jus 1cef
system’."” Later studies, however, have tended to support concerns that sorrlwhor? 0
CSI Effect is working itself our through the Arr}encan cr.lmmal justice S);stfrm.. t asd ecn
shown that jurors that viewed CS7are increasingly hesitant to believe 01enfl1cdev1 ence
presented at a criminal trial.* Lawson has argued Fhat tf}e CSI E]ﬁ"ct.has ; ad da major
impact in the ‘realm of warping, skewing, .and mampulatl'n.g the rea‘hmes of evi 1C'nce- in
away that threatens the accuracy of the verdict and the legitimacy of the criminal justice
system’.® Lawson’s major point is that:
[Tlhe danger that the CS/ infection presents is not tllmt juror§ expect mor.«.: fo'rens.ic scie.ncej but
rather that fictional enterrainment will lead to misinformation about criminal investigations,
i ic science.
pr(szlzlgrlzglse’;ni(siizrte;irely a television show. The greatest threat %s the inappropriate appl{ca.tion
of fictional analysis in real life cases, which in some instances .has induced erroneous conclusions
of fact and faulty decisions. The criminal justice system rehe's on laypeople, ordm-ary Cltlzqe-ﬁs
untrained in the law to consider the evidence presented to themin courtas ne.utra.l outsiders - The
crime novels, television shows, and films depicting crimes, criminal .mvestlga'tlons and crlrmr.lal
prosecutions are altered purposely for entertainment purposes, causing the. l'me between reality
and fiction to be intentionally blurred by artists to make film, novel, or television show seem real,
yet still entertaining. The artists’ motivation is not malicious; igstead from such sources [thc};]omay
trick viewers into believing they are trained to some degree to interpret the law and science.

Moreover, as Thomas has recently argued in the Yale Law jourmz.l, tf.le reals.ona.d)leness(i
and economic sense, of using exhaustive forensic techniques in police investigations anh
thereafter in criminal court cases is now something that prosecutors must very rrllucgll
take to heart; especially since there is a growing sense among some members of the leg
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% A, Doyle and R. Ericson, “Two Realities of Police Communication” in C. Sumner (ed.),
: jon to Criminolagy (Oxford: Blackwell, 2004). i
Bfa‘:i:?e%cl':r m?sza CrSl and 51}; Theeshold of Guilt; Managing Truth and Justice in Reality at
iction’ 15 Yale Law Journal 1050-85. |
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protession that jurors are more taken with forensics than with the practice and processes
of the law.’!

In terms of the use of language, Cole and Dioso-Villa have made the case that the
whole CST Bffect debate is at another level the working out of a battle between two com-
peting modes of language, the legal and the scientific. They point to:

[the] rising authority and prestige of science ina modern society. Science is popularly associated
with such positive values as truch, cerrainty, goodness, enlightenment, progress, and so on, .. The
CSI Effect would seem to resonate with anxieties about using law too litele, and increasingly abro-
gacing its truth-producing function to science ... the CS7 Effeer would seem to give voice to fears
of what we might call hyperscientia—roo much science,

In short, the CSI Effect, and the attention it has received from American legal schol-
ars, represents the clearest case of a link berween the consumption of television pro-
gramming (and therefore language) and definite effécts on the operation of the law, in
real-world contexts,

A large number of the main American programmes have found their way on to
British television screens. However, there is a separate genre of British, usually English,
television dealing with law and lawyers, aside from the enormous number of cops and
robbers shows. This English genre largely follows the American formula, though with an
eye on the local production context and with its own set of foibles (i.e. eccentric charac-
ters, such as Judge John Deed, Kavanagh QC, Motse, and Rumpole of the Bailey) and
conceits.”? We should note here that in broad terms two main forms of programming
are being consumed in the UK, i.e. American and English. The same is not true, or not
to anything like the same extent, in the USA, though the accuracy of the specific legal
processes represented may not matter to that audience as much as the signifiers of jusrice,
like the clothes worn by the lawyers, the court architecture, etc.%

Indeed, the issue may not be so much to do with the media’s ability, or otherwise, to
impart éruth concerning the law, as to do with its capacity to develop a legal conscious-
ness and raise the level of debate generally. There may be no simple, or readily quantifi-
able, effects to measure at all; just an immeasurable heightening of awareness, What
we might conclude, in the English example, is that the law is generally represented asa
struggle for justice, which brings us back to the themes raised by Stuart Hall et al. and
Colin Sumner, for as Robson has recently commented:

The justice agenda, though, dominates, TV lawyers challenge the malpractices of the system. A
group of fighters for justice may legitimate the whole socio-economic system with their apparent
demonstration that day in, day out, the individual has his or her day in court. .. The focus on
the individual and the local hides what is happening at a structural level. The poor are not being
enfranchised through court actions. Systemic institutional racism is not declining through the
legal process. Solutions to the abuse of women are emerging from extra-legal organisations and
actions like the refuge movement. Trusting in the legal system’s remedies as shown on screen is
comforting but involves a misplacing of trust.”

A, Thomas, “The CSI Effect: Fact or Fiction' (2006) 115 Yale Law Journal 70-2.
5. Coleand R. Dioso-Villa, ‘Investigating the “CSI Effect” Effect: Media and Litigation Crisis in
Criminal Law’ (2009) 61 Stanford Law Review 1373,
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Law and Saciety 117-32.

** Robson, ‘Lawyers and the Legal System on TV” (cited in n.3), 355-6.
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5. Supporting the status quo: policing and the courts

Doyle and Ericson analysed the ways in which the police communicare with the news
media and try to set the news agenda themselves. They showed how the police often
over-emphasize their ability to undertake successful crime control for the purposes
of legitimating their role and profile.”® They follow Hall et al. in noting the police as
primary definers of news events and how the media are in a structrurally subordinate
role to primary definers.”” They show how there is a deal of consensus on the role of the
police in media coverage of news; and how media reporting tends to be skewed towards
coverage of violent offenders, and what Robert Reiner has called high-status offenders
and victims, and in doing this there is a tendency to make the case for a more effective
police force than currently exists.’® They argue that media coverage of the police gen-
erally supports the pre-existing, and underlying, views about policing in terms of its
relationship to such variables as age, class, gender, and race and its focus on violence,
high-status victims, and the heroic successes of the police. In doing this that news cover-
age tends to: ‘reinforce one system of meaning about crime which is (already) prominent
in public culture’.”* The nature, and extent, of such news coverage tends to ‘reinforce the
punitive current in public media, and political discourse. The current feeds back into
the system itself, fuelling alternative tendencies towards more expressive and punitive
forms of criminal justice. It also justifies the elaboration of the surveillance-oriented
risk-communication systems that characterize the everyday world of police work.’®

If we shift away from news coverage of the police to drama we see a set of proc-
esses similar to those Doyle and Ericson have discussed. Regina Rauxloh has shown
how popular notions abour crime are fed back to an audience, rather than challenged.
Her 2005 study showed that, whatever the form of the society analysed, in this case
democratic West Germany or communist East Germany, there is a general tendency
to a conservative production focus. In her forensic study of the representation of polic-
ing on television in East and West Germany the police, and professionals in the wider
criminal justice system, are ultimately portrayed as upholding, and reinforcing, an ideal-
ized notion of the prosecutorial process and an uncritical ‘image of state and society’.®!
Her analysis shows that, although television drama can take a critical stance towards the
police and the wider prosecutorial process, it rarely does so. It tends to reflect the public’s
pre-existing notions and rarely, it ever, looks at broader issues of criminalization.” In
terms of the police’s relationship with the prosecutorial authorities her study showed
that these were unrealistic and that issues such as ‘arraignments, pre-trial hearings, jury
selection and plea-bargaining are rarely shown’.63

The portrayal of famous trials, often through reconstructed drama, has been some-
thing that BBC Radio has long since specialized in. Suzanne Shale undertook a major
critical study of this genre in relation to the public understanding of law.* Her study

% Doyle and Ericson, “Two Realities of Police Communication’ (cited in n.453), 472.
%7 Hall et al., Policing the Crisis (cited in n.16), 59.
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61

Anthony Amatrudo 397

showed that, perhaps inevitably, the portrayals of trials on BBC Radio were coloured
by the medium that produced them. The values of the Corporation were present in all
aspects of production, including selection and editing. Moreover, by concentrating on
famous trials the producers presented a rather heroic view of the criminal justice system
to a largely middle class audience; an audience which actively selects what it listens to.
'The whole enterprise did not so much elucidate legal principles as reproduce social con-
ventions and popularly held ideas about the operation of the law. She argues that:

The trial is a public ceremony and, in the contemporary world, the mass media determine the
nature of the public for whom the ceremony is conducted. In conveying the message of the crimi-
nal wrial, media do not passively represent an object to a public. On the contrary, if by legal process
we mean all of the functions that law performs, the media are participants in the legal process in
their role of reproducing the public ceremony ... Whether or not we want to call famous trials
broadcasts a form of law. .. they are indisputably part of something we should call popular legal
culture: that constellation of artitudes, beliefs, knowledges, half-knowledges and flat misunder-
standings about law that arc by and large shared among members of a social group.

‘The notion of a popular legal culture is perhaps undermined when we pose questions about the
nature of the populus or social group which shares it.%

This is an Interesting and important point to bear in mind: even if the radio produc-
tion is broadcasted it is nonetheless always received as a narrowcast.% In other words
the audience for programmes is to a very large extent self-selecting. The audience for
a BBC Radio broadcast on the trial process is necessarily a subset of the total listening
population, which itself is made up of the aggregate number of listeners to a variety of
programming,

6. Why does this matter?

The preceding discussion is not simply something that is of academic interest: it has very
tangible social policy implications and affects the day-to-day workings of the criminal
justice system. The issue is that regular members of the public ordinarily have no involve-
mentin the legal process, though they all to a greater or lesser extent consume a version of
itin the popular media. People tend to look, usually uncritically, to the media to furnish
them with both information and entertainment, of a factual nature, about the law. The
upshot of this process is that, as Gies has argued, the public’s understanding of law is
deeply enigmatic.v

On the one hand the public are increasingly aware of how to access legal services
and of the content of laws through accessing the Internet and television, and on the
other hand they often have a reductive, and non-technical, view of what law actually is.
Moreover, Gies shows how this is mirrored in the types of material the public generally
access online, which is often simplified, generic, and of little practical use in specific
cases,® The point is that understanding law is a rather complicated enterprise which can
be undertaken at a number of levels. There may be nothing false or directly misleading
inany one single broadcast or piece of information discovered on the Internet but such
a magpie treatment of how legal information is accumulated will always fall short of a
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thorough understanding; and the last word probably rests with the legal experts anyway.
Gies argues that the best way to conceive of this process is to understand that there is
a real and ongoing battle at play between the law and the medias version of it and thar
currently the media’s account of law is, perhaps unavoidably, dominant.*”

The sociologist Gerrard Delanty put ic well when he wrote that: ‘contemporary soci-
ety involves the proliferation of second order observations for direct observation ... We
are approaching a society that in perpetually experimenting wich forms of communica-
tion is making the form of communication central to the experience of social content:
content has become form."” This pithily situates the state of play vis-a-vis the popular
understanding of law chrough consumed media. In drawing such a comparison, how-
ever, we should note how content is in the subordinate position. Smith and Natalier have
developed this sociological notion in their work and have formulated a list of areas of
major concern in relation to this deficit between the consumed form and actual content.
In relation to television depictions of criminal law thesc are the promotion of unrealisti-
cally high standards for police and forensic science specialists, in terms of their ability
to assist the successful prosecution of crime; the misrepresentation of the racial basis of
contemporary crime; and the reduction of the legal process to a system of formal rules.
In practice they side with Friedman in seeing that people understand law in terms of how
it is represented, rather than how it actually is.” Morcover, moving on from Friedman's
insight we can see that the whole system of production, values, and the sociological
enterprise of representing legal matters goes uncontested.

7. Conclusion

What we can conclude from this survey of the topic is that there has been an increase in
the depiction of law and legal issues (notably of crime) in the media and that this is, in
turn, consumed. What we have not established is whether this has been an empowering
development or not. It would be difficult to argue that through watching their televi-
sion screens and reading newspapers the bulk of people are better informed about legal
principles and processes, though there is evidence that this isa generally held perceprion.
What people may be consuming is a simulacrum of the law, as represented to them, not
the law as it is. Are the public better informed about the law? They may be, butif they are
then they are only in the nursery class. Law proliferates and its jurisprudence is elaborate
and its procedure a matter of technical knowledge.

So if there is a heightened folk understanding of law it is at a fairly basic level.
Bernstein's socio-linguistic analysis of the relationship between the classification and
frames of symbolic order and the structuring of experience and how this can lead to the
‘pathological structuring of experience’ is very elucidaring here. Bernstein argues that
when there is more commonality between persons it is more likely that their language
will take a specific form. In other words, that a narrow set of social relations also narrows
the likely range of meanings available, since language is enacted against a backdrop of
common assumptions, common history, common interests.
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. Our current media therefore have definite hegemonic capacity and an ability to pac-
ify. The citizenry may be falsely proud of their legal and specialist knowledge, garnered
through consumption of contemporary media. The effects may be far from positive and,
as noted earlier in relation to the so-called CS7 Effect, it can result in a: ‘realm of warping,
skewing, and manipulating the realities of evidence in a way that threatens the accuracy
of the verdict and the legitimacy of the criminal justice system.”” The entire process of
media production can be hijacked, as in the case of victim’s rights.” The public can only
consume thar which is front of them. The meta-analysis given by Colin Sumner and
Sl-tuart Hall sees censures being generated through the media in a fashion which com-
bines with news coverage to focus moments of crisis into calls for more authoritarian
state measures, as was the case for example in the Miners Strike in 1984574 Most media
stories about crime tend to be of a traditional cops and robbers type and the white collar
criminal is largely ignored. Crime in the media is typically portrayed as a problem asso-
ciated with the urban working class. White collar crime especially is largely ignored by
the media. There is never any criticism of the systems of production and the underlying
socio-economic system that gave rise to it,
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