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ABSTRACT

The European Union (EU) Directive against racial and ethnic origin discrimina-
tion has been criticized for a number of reasons. The main ones are, firstly, that
it places racial and ethnic origin at the top of the hierarchy of discrimination
grounds in the EU and that it does not cover discrimination on the grounds of
religion or belief; secondly, that its main aim appears 1o be to establish formal
equality or equal treatment rather than a more substantive form of equality;
and, thirdly, that it gives only limited protection to third country nationals
(nationals of non-EU Member States). In this paper a number of changes to the
Directive are suggested in order to make it into a more effective tool in the fight
against racism and racial and ethnic origin discrimination.

INTRODUCTION

In June 2000, the EU adopted the Race Directive,! a Directive
against discrimination on the grounds of racial or ethnic origin. It
was the first legislative measure taken by the EU in the fight against
racism and racial discrimination. In the same year, the EU also
adopted a Directive against discrimination on the grounds of religion
or belief, disability, age and sexual orientation? and an Action Pro-
gramme to combat discrimination.’ These measures were all taken
on the basis of Article 13 EC, which was inserted in the EC Treaty
by the Treaty of Amsterdam of 1997 and provided the competence
for the EU to adopt legislation against discrimination on the grounds
of sex, racial or ethnic origin, religion or belief, disability, age and
sexual orientation. Nationality discrimination was already prohib-
ited by Article 12 EC, while discrimination on the ground of sex
has been prohibited in a number of Directives adopted since 1975.4
The main Directive against sex discrimination, the Equal Treatment
Directive, was amended in 2002° to bring it more in line with the 2000
Directives. In 2004, the EU adopted a Directive to extend the protec-
tion against sex discrimination to the access to and the supply of
goods and services.® Together, these Directives provide protection
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against discrimination on all the grounds of Article 13 EC. However,
the protection against discrimination is not the same for the different
grounds of discrimination.

In this papéer, a number of -changes, to be made to the Race
Directive, are proposed in order to make it into a more effective
tool to combat racism and racial and ethnic origin discrimination
in the EU. Changes will only be suggested in relation to the
Race Directive and, due to limitations of space, not in relation
to the other Equality Directives, although many of the proposed
changes could also be made in the same way to those other Direc-
tives. This is based on the opinion that all four Directives, and
possible future Directives adopted on the basis of Article 13 EC,
should, wherever possible, contain the same definitions, provisions
and exceptions and unnecessary differences in wording should be
avoided, as this would only create confusion and make interpreta-
tion more difficult.

The first part of the paper contains an overview of the differ-
ences in protection provided by the different Equality Directives —
the Equal Treatment, Race, Framework, Gender Amendment and
Goods and Services Directives — because this provides the context
in which the Race Directive must be placed: the Equal Treatment
Directive and the case law of the ECJ in relation to sex discrimina-
tion have influenced the Race and Framework Directives, which,
in their turn, have influenced the Gender Amendment and the
Goods and Service Directives. After the overview, the major points
of criticism directed at the Race Directive will be discussed and
this is followed by suggestions on how to improve the Directive in
light of these,

The changes suggested are inspired by and based on inter-
national measures against racial discrimination like the Inter-
national Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) and General Recommendation No. 7 of
the European Commission against Racism and Intolerance
(ECRI),” a body of the Council of Europe specifically appointed
to deal with racism and racial discrimination. In this Recommenda-
tion, ECRI recommends that the Member States of the Council of
Europe enact legislation against racism and racial discrimination
and gives key components of such legislation. As all 25 Member
States of the EU have signed and ratified the ICERD and are
Members of the Council of Europe, it appears logical to look at
these instruments for guidance.

Two points relating to the character of the Race Directive need
to be kept in mind in this discussion: firstly, it is a EU measure, and as
such it needs to conform to the principles of subsidiarity and propor-
tionality laid down in Article 5 EC. According to Recital 28 of the
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Race Directive, the principle of subsidiarity is adhered to, because,
action by the Community is necessary to achieve a common high
level of protection against discrimination in all the Member States.
The proportionality principle does require that this action should
not go beyond what is necessary to achieve this objective.

Secondly, a Directive 1s, according to Article 149 EC, binding
upon the Member States as to the results to be achieved, but leaves
the choice of form and methods to the national authorities. There-
fore, there are limits to what the EU can do.

DIFFERENCES IN LEVEL OF PROTECTION PROVIDED

Together, the Equality Directives provide protection against discri-
mination on the grounds of sex, racial or ethnic origin, religion
and belief, disability, age and sexual orientation, but the protection
is not the same for the different grounds of discrimination. One of
the main differences between the Directives is their material scope.
The Framework Directive prohibits discrimination on the grounds
of religion or belief, disability, age and sexual orientation in the
following areas: access to employment; access to training; employ-
ment conditions; and, membership of professional organisations.
The legislative protection against sex discrimination under the
Equal Treatment and Gender Amendment Directives covers these
same areas, but the protection was extended by the Goods and
Services Directive to include the access to and the supply of goods
and services. However, the Race Directive prohibits discrimination
on the grounds of racial or ethnic origin not only in all the areas
covered by the above Directives, but also in the areas of social pro-
tection, which includes social security and health care, social advan-
tages and education. The material scope of the Race Directive is,
thus, much wider than that of the other Directives, and this is one
of the strong features of the Race Directive.

Another feature which makes the protection against racial or
ethnic origin discrimination stronger than the protection against
discrimination on the grounds covered by the Framework Directive
is that the Race Directive allows for justification of direct discrimina-
tion only in very limited and prescribed circumstances: for genuine
and determining occupational requirements (Article 4) and for
positive action measures (Article 5). Direct racial or ethunic origin
discrimination cannot be justified under any other circumstances.
With regards to sex discrimination, a distinction must be made
between the areas-covered by the Gender -Amendment Directive —
1.e. the employment sphere — where also only very limited exceptions
are allowed; and, the access to and supply of goods and services,
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proposed. The main points of criticism raised againsi the Race
Directive are discussed first. :

POINTS OF CRITICISM .

Grounds for Discrimination

EU anti discrimination measures have been criticised for creating a
hierarchy of discrimination grounds,'”> because, as already men-
tioned, the protection provided against discrimination on the
grounds of racial or ethnic origin is stronger than that provided
against discrimination on the other Article 13 EC grounds. The
omission of religion or belief as a discrimination ground in the
Race Directive is seen as especially problematic!® because, firstly,
religion is often closely related to racial and ethnic origin, so it can
be difficult to distinguish between the two. Racial discrimination
may be closely connected with discrimination on grounds of a
person’s religion or ethnicity. And, secondly, limiting the protection
against religious discrimination to the area of employment — as it is
under the Framework Directive — while the protection against
racial and ethnic discrimination covers a much wider area might
create a loophole: perpetrators could claim that they discriminate
against victims because of their religion rather than because of
their racial or ethnic origin and so evade legal action.

Notions of Equality

The Race Direclive has also been criticised for mainly aiming to
establish formal equality or equal treatment rather than a more
substantive form of equality that takes account of the disadvantages
and inequalities that some groups i society face as the results of past
and on-going discrimination. And, even where it goes some way
towards a more substantive notion of equality — in prohibiting
indirect discrimination and allowing positive action measures — 1t is
criticised for not going far enough. But what do the terms ‘formal
equality’ and ‘substantive equality’ mean in relation to measures
against discrimination? And, is the term ‘equality’ used In any
other way?'#

Formal equality, or equal treatment, is grounded in the principle
that like should be treated alike and that everyone has a right to be
treated like anyone else in the-same situation. Anti discrimination
legislation which aims at formal equality, would prescribe equal
treatment of persons in the same or very similar situations. The
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definition of direct discrimination in Article 2(2)(a) of the Race
Directive is a good example: _

Direct discrimination shall be taken to occur where one person is
treated less favourably than another is, has been or would be treated
in a comparable situation on grounds of racial or ethnic origin.

There are, however, a number of problems with this concept. Firstly,
the concept of formal equality relies on a comparator: is a person
treated unequally compared to another person in the same situation?
But, who is like who? The choice of a comparator can influence the
outcome. Secondly, the notion that like shounld be treated alike,
negates the value of difference and assumes sameness and, therefore,
leaves no room for any recognition of the positive aspects of differ-
ence or for a requirement that people should be treated appropriately
according to their differences. Thirdly, the notion of formal equality
ignores any existing inequalities and social disadvantages. It does not
look at any imbalances that have been created by past discrimina-
tion. The fourth problem with the notion of formal equality is that
it is a relative concept, that it does not guarantee a particular
outcome. The law is complied with as long as two like persons are
treated equally, and it does not make any difference if they are
treated equally well or equally badly. The concept allows for
levelling-down (where both people compared are deprived of a
benefit) as well as levelling-up (where the benefit is conferred on
both of them).

Because formal equality is perceived as not touching the sub-
stantive inequalities that exist in most societies, or even as reinforcing
these, a more substantive equality, which is sensitive to the effects of
past and ongoing discrimination, is put forward. Substantive
equality aims to compensate for the social disadvantages and
inequalities suffered by certain groups. Anti discrimination measures
aiming for substantive equality will allow unequal treatment of dis-
advantaged groups where that is necessary to achieve equality in
fact. An example can be found in Article 5 of the Race Directive,
entitled ‘Positive Action’:

With a view to ensuring full equality 1n practice, the principle of equal
treatment shall not prevent any Member State from maintaining or
adopting specific measures to prevent or compensate for disadvan-
tages linked to racial or ethnic origin.

Within the concept of substantive equality two types can be dis-
tinguished: equality of opportunity and equality of results. The
notion of equality of opportunity concentrates on equalising the
starting point for all, on giving everyone the same opportunities.
This approach may well involve unequal treatment and unequal
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finishing points, because it 18 not concerned with the end result, but
only aims to make the starting point equal for all. Equality of oppor-
tunity recognises that the effects of past discrimination can make it
very difficult for members of particular groups to even reach a situa-
tion of ‘being alike® so that the right to like treatment becomes
applicable.

The notion of equality of results aims to equalise the outcome or
result. It is based on a system of justice which concentrates on
correcting maldistribution and takes account of past or present dis-
crimination. I'ts aim is thus redistributive.

The Race Directive does not give any indication as to what sort
of positive action is allowed and how far this action can go. The case
law on positive action in relation to sex discrimination shows that the
ECJ sees positive action as a derogation from the principle of equal
treatment and as such it should be interpreted strictly.!> Under
Article 2(4) of the Equal Treatment Directive!® and Article 141(4)
EC which both allow for positive action measures in relation to
women, the ECY will not allow measures that give automatic prefer-
ential treatiment to women at the point of selection for employment.
It has also held that positive measures should be limited to the period
necessary to overcome the disadvantage.!” As Poiares Maduro
writes: ‘the case law of the ECJ regarding affirmative action measures
has therefore been framed largely by the notion of equality of oppor-
tunities’.!® This has been criticised for not going far enough towards
remedying existing inequalities in society.

Apart from the formal and substantive notions of equality, there
is also a pluralist approach to equality, in which the positive aspects
of difference and diversity are recognised and celebrated and people
are treated wilth equal respect and in accordance with their own

requirements and aspirations.

Scope

Both the material and the personal scope of the Race Directive can
be found in Article 3. However, there are three problems with this
Article: firstly, what is meant by the opening sentence: ‘within the
limits of the powers conferred upon the Community’? A similar
sentence can be found in Article 13 EC and there appear to be two
possible legal positions on the meaning of this sentence in that
Article.’” Most leading commentators hold that the powers under
that Article can only be used in areas which are already regulated

by Community law or so closely attached to such arcas as to make -

1t necessary to regulate them. In other words, this sentence means
that the power ‘is subject to the limits of the existing Community
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competencies’,? so ‘the Community does not enjoy competence to
regulate any discrimination whatever’.?! The second view, which is
the view of the Starting Line Group and Chopin and Niessen,?? is
that Article 13 gives an autonomous power, but, in exercising that
power, the Community must act in accordance with the procedural
powers at its disposal. As Article 3(1) of the Race Directive uses
the same words as Article 13, there is no reason why the above dis-

. cussion should not also be applicable to Article 3(1). The correct

interpretation of this sentence is thus not clear and it will ultimately
be up to the ECJ to clarify this.

Secondly, the Race Directive shall apply to ‘all persons’. This
suggests that third country nationals are also protected, which
would fit in with the explicit statement in Recital 3 of the Preamble
that ‘the right to equality before the law and protection against dis-
crimination for all persons constitutes a universal right’. However,
Article 3(2) appears to limit the protection afforded to third country
nationals against racial discrimination. It reads:

This Directive does not cover difference of treatment based on
nationality and is without prejudice to provisions and conditions
relating to the entry into and residence of third-country nationals
and stateless persons on the terntory of the Member States, and to
any treatment which arises from the legal status of the third-country
nationals and stateless persons concerned.

Recital 13 determines that discrimination under the Directive ‘should
be prohibited throughout the Community’. It then adds:

This prohibition of discrimination should also apply to nationals of
third countries, but does not cover differences of treatment based on
nationality and 1s without prejudice to provisions governing the
entry and residence of third-country nationals and their access to
employment and to occupation.

The Race Directive makes an exception for discrimination on
grounds of nationality because this is, as mentioned, prohibited
under Article 12 EC rather than under Article 13 EC, which forms
the basis for the Directive. However, there are two problems with
this. Firstly, it 1s not always easy to distinguish discrimination on
grounds of racial or ¢t-nic origin from nationality discrimination.
And, secondly, Article 12 does not apply to third country nationals,
so they are not protected against nationality discrimination under
that Article. Paragraph 2 was not present in either the original or
the amended proposals for the Race Directive, but was added,
together with Recital 13, after much discussion during the negotia-
tions. Some Member States were concerned about preserving their
immigration and asylum systems. The Commission argued that
admission policies were not included in the material scope of the
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Directive, but this did not satisfy aii Member States and in the end it
was agreed that Article 3(2) and Recital 13 would be added.?® This
suggests that the Race Directive applies to non-EU nationals and
thus protects them against racial and ethnic discrimination, except
in relation to immigration laws or other legal acts covering entry,
residence and legal status.

Thirdly, the meaning of ‘public bodies’ is not clear. Are the
activities of the police, law enforcement officials, border control
officials, prison personnel and the military included under ‘public
bodies’? It is not completely clear if they are. Bell writes that:

...discrimination on grounds of racial and ethnic origin (...) is
forbidden in all forms of employment, whether public or private.
This means that whereas the Directive does not apply to the police
in terms of their administration of law enforcement, it does apply to
matters such as police recruitment.?*

However, Brown?’ argues that the Directive does not expressly
provide for tackling ‘institutionalized racism’,>® but that the ECJ
could either define ‘discrimination based on racial or ethnic origin’
as including ‘institutionalized racism’; or it could define ‘access to
and supply of goods and services which are available to the public’
as catching bodies such as the police and other institutions.?” It is,
according to Brown, at least arguable that this phrase catches the
police service. He concludes that, ‘by including the police and
other such bodies, a powerful message will be sent to racial and
ethnic minorities that no such discrimination, regardless of the
perpetrator, will be condoned . ..”. Turning this around: by not or
only partially including the police and other such bodies a very
negative message would be sent out.

The Race Directive also mentions ‘social protection’ and ‘social
advantages’. The latter should, according to the Explanatory
Memorandum to the Proposal for the Directive, be given the same
inlerpretation as that given by the ECIJ in relation to Regulation
(EEC) 1618/68: they are ‘benefits of an economic or cultural
nature which are granted within the Member States by public
authorities or private organizations’.?® Perhaps some functions of
the police, law enforcement officials, border control officials, the
army and prison personnel outside the employer/employee relation-
ship could be considered to fall under ‘social protection’ or ‘social
advantages™?

The above suggests that at least some activities of these bodies
fall under the Directive: they appear to be covered in areas such as
employment and training, but the situation is unclear with regard
to the exercise of their law enforcement and other duties, although
these might be included under Article 3(1)(e), (f) or (h).
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These are the main poiats of criticism directed at the Race
Directive. The next part will contain suggestions for changes to the
Directive to deal with the criticisms.

PROPOSALS FOR CHANGE
Changes to the Grounds for Discrimination

As the Race Directive already provides stronger protection against
discrimination on the grounds of racial and ethnic origin and level-
ling down is prohibited, this Directive would not need to be changed
to deal with the problem of a hierarchy of discrimination grounds at
EU level. The protection under the other Equality Directives could
be extended to the same areas covered by the Race Directive, but dis-
cussion of this would go beyond the subject of this paper.?®

The simplest way of dealing with the problem of the omission of
‘religion or belief” from the grounds covered by the Race Directive
would be to add ‘religion or belief”, so that the purpose of the Race
Directive would be to lay down a framework for combating discrimina-
tion on the grounds of racial or ethnic origin and religion or belief. This
would alleviate both problems mentioned above: no distinction would
have to be made between these grounds and perpetrators would not be
able to avoid legal action. Another solution which would deal in
particular with the second problem would be to follow the amendment
to Article 2 suggested by the European Parliament:

Discrimination on the basis of racial or ethnic origin which is pre-
sented as a difference in treatment on the grounds of religion, convic-
tion or nationality is deemed to be discrimination within the meaning
of Article 1.3°

Changes in Relation to the Notions of Equality

Above, we have distinguished different notions of equality. Accord-
ing to Fredman,?!

at least three functions are required of equality if it is 1o begin to
combat racism: first, a means of redressing racist stigma, stereotyping,
humiliation and violence; secondly, the redistributive aim of breaking
the cycle of disadvantage associated with groups defined by race or
ethnicity; and thirdly, the positive affirmation and accommodation
of difference as a part of the right to equal concern and respect.

These three functions each correspond to the notions of equality
distinguished earlier: the first to formal equality: equal treatment
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without differentiating on the ground of racial or ethnic origin. The
second function corresponds to substantive equality in both its
forms, while the third corresponds with a pluralist notion of equality.
This suggests that equality in all its types is needed to fight racism
and racial discrimination. The Race Directive’s prohibition of
direct discrimination, of unequal treatment, performs the first func-
tion mentioned by Fredman and, as such, it 1s useful because it makes
clear that behaviour in which racial prejudice finds expression will
not be tolerated.

The Race Directive’s title and its stated purpose (Article 1)
mention the principle of equal treatment. It might be better to replace
this with the ‘principle of equality’ for two reasons. Firstly, the
principle of equality 1s, according to the case law of the ECJ, a
fundamental principle of Community law. For example, in the
Frilli v. Belgium case, the ECJ stated that equality of treatment is
‘one of the fundamental principles of Community law’.3?> And, in
the Karlsson case® the ECJ held that the fundamental rights in the
Community legal order ‘include a general principle of equality and
the obligation not to discriminate’. The general principles of Com-
munity law are binding on the Community Institutions and the
primary source of guidance on which principles are to be considered
as general principles of Community law is Article 6 TEU. The ECJ
also uses as guidelines ‘international treaties for the protection of
human rights on which the Member States have collaborated or of
which they are signatories™.™ The ECJ ‘has consistently held that
all sources of fundamental rights support the existence of a strong
principle of equality and non-discrimination’.*?

Secondly, the principle of equality is wider than the principle of
equal treatment and could include measures performing the second
and third functions and thus aiming for more substantive or pluralist
concepts of equality. The need to go beyond the prevention of
unequal treatment is now recognised at the EU level, as is clear
from a Communication3® and the Proposal for an European Year
of Equal Opportunities for All,*? which both came out in June
2005. These papers acknowledge that positive action may be
necessary to compensate for the structural barriers and long-stand-
ing and deep-rooted inequalities that some groups experience.
They also stress the importance of social inclusion and the ‘need to
develop appropriate responses 1o the different needs of new migrants,
established minornties of immigrant origin and other minority
groups’.’8

Four problems were identified in relation to the concept of
formal equality. The first one was, that it. required a comparator
and that this was a manipulative notion as the choice of comparator
could influence the outcome. However, the words ‘would be’ in the
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definition of direct discrimination in Article 2(2)(a) of the Race
Directive seem to suggest that a hypothetical comparator can be
accepted,?® although the ECJ has rejected such a comparator in sex
discrimination cases except in cases of discrimination on grounds
of pregnancy. This situation might have changed, however, because
the two new Gender Directives contain the same definition, including
the words ‘would be’. In many cases of direct discrimination, it will
be easier to find a hypothetical comparator and hopefully the ECJ
will indeed allow its use for discrimination on all Article 13 EC
grounds including sex.

Another problem with the concept of formal equality is, as
mentioned, that it is a relative concept, and that equal treatment
can be achieved by levelling-up or by levelling-down. However,
under the Race and the other new Equality Directives, equal
treatment can no longer be achieved by limiting or taking away
existing benefits, as the non-regression clause is a clear ‘prohibition
on levelling-down’.*?

The third problem with the notion of formal equality is that it
negates the value of difference and leaves no room for a requirement
that people should be treated appropriately according to their
differences. The fourth problem is that formal equality ignores any
existing inequalities and social disadvantages created by past discri-
mination and is not interested in the outcome or result. The Race
Directive deals with this in two ways: it prohibits indirect discrimina-
tion and it allows Member States to take positive action measures to
prevent or compensate for disadvantages linked to racial or ethnic
origin.

The Race Directive defines indirect discrimination in Article
2(2)(b):

indirect discrimination shall be taken to occur where an apparently
neutral provision, criterion or practice would put persons of a racial
or ethnic origin at a particular disadvantage compared with other
persons, unless that provision, criterion or practice is objectively
justified by a legitimate aim and the means of achieving that aim are
appropriate and necessary.

In this, the Race Directive goes beyond a notion of formal equality
towards a substantive equality concept, because indirect discrimina-
tion takes account of the disparate impact equal treatment can have
on certain groups, or in other words, it takes account of the result of
equal treatment.

In its provision for positive action in the already mentioned
Article 5, the Race Directive also shows a more substantive equality
concept. The Race Directive can thus be said to move towards per-
forming the second function of equality distinguished by Fredman.
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However, this move 1s rather tentative in that indirect discrimination is
not always against the law, because of the possibility of justification.
For example, business interests could be taken to justify a practice
which indirectly discriminates against persons from certain racial or
ethnic origins. In this the Race Directive follows most national and
international provisions against indirect discrimination which allow
for justification and, therefore, the definition should not be changed.
The ECJ could play a role in ensuring that Member States do not over-
step the margin of appreciation given by the definition.

The move towards substantive equality made by the provision
for positive action is also tentative, for two reasons. Firstly, Article
5 permits Member States to take positive action measures, but
does not put a duty on them to do so. Secondly, there are limitations
on what positive action is allowed if the ECJ follows its own case law
in sex discrimination cases.

The move towards performing the second of Fredman’s func-
tions. could be made much stronger if the Race Directive would
require Member States to take positive action like Article 2(2) of
the ICERD does. Article 5 could also move towards performing
the third function by following paragraph 3 of the General Recom-
mendation No. 7 of ECRI*! and requiring Member States to adopt
specific mcasures not only to prevent or compensate for disadvan-
tages, but also to promote the full participation of disadvantaged
groups in all fields of life.

As mentioned, the Race Directive does not indicate what sort of
actions are permissible under Article 5. It is suggested that this is as it
should be, as it is difficult to go into details in an EU measure like a
Directive. It will thus be up to the ECJ to decide what is permissible.
The ECJI has limited positive action measures for women to measures
that embody an equality of opportunity concept. Will the ECJ follow
this interpretation for discrimination based on racial or ethnic
origin? On the one hand, there might be some room to allow for a
broader interpretation because, firstly, the case law of the ECJ is
partly based on its interpretation of Article 2(4) of the Equal Treat-
ment Directive, but this Article has been deleted by the Gender
Amendment Directive.*?

Secondly, there might be some room for a broader interpreta-
tion in the case of racial or ethnic origin discrimination because
the scope of the Race Directive goes beyond the employment field.
The ECJ might decide to allow broader positive action measures in
the other areas covered. Support for this can be found in the
Lommers case® in which the ECJ upheld an employer’s scheme
that provided subsidised nursery places only for female employees
(save in exceptional circumstances). And, thirdly, as Schiek*
argues, the text of the Race and Framework Directives point to a
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more result-oriented approach. Both Directives allow for positive
measures ‘with a view to ensuring full equality in practice’, which
appears to indicate that these Directives are aiming for equality of
results. Schiek writes: :

Neither of the directives thus uses the term ‘equal opportunity’ from
the old Gender Equality Directive, which led both Advocates General
Tesauro and Jacobs in their conclusions on Marschall and Kalanke
respectively to assume that positive action measures aiming at results
are inadmissible. On the contrary, aiming to ‘ensure full equality in
practice’, the directives appear to envisage result-oriented as well as
procedural measures.

On the other hand, some authors argue that the text of Article
141(4) EC is wider than that of the Race Directive.*> Waddington
and Bell anticipate ‘that the Court will seek to extend these general
principles on positive action [from the sex discrimination cases] to
the other grounds of discrimination enumerated in Article 13 EC’,
although they do admit that ‘there remains a variety of positive
action schemes that have yet to be tested’.*® There might thus be
some scope for a broader interpretation.

An argument could also be made for allowing the Member
States some discretion in deciding how far these measures should
go. In the Lommers case, the ECJ held that:

in determining the scope of any derogation from an individual right
such as the equal treatment of men and women laid down by the
Directive [Article 2(4) Equal Treatment Directive 1976], due regard
must be had to the principle of proportionality, which requires that
derogations must remain within the lunits of what is appropriate
and necessary in order to achieve the aim in view and that the principle
of equal treatment be reconciled as far as possible with the require-
ments of the aims pursued.*’

This case law could be laid down in the Directive by adding the
following sentence at the end of Article 5: ‘provided these measures
remain within the limits of what is appropriate and necessary in
order to achieve that aim’. As Poiares Maduro®® writes:

It cannot be excluded that the reference in Article 141 EC to com-
pensatory measures has as its aim providing a broader margin of
discretion to Member Stales in adopting measures of positive discrimi-
nation. The issue here for the ECJ, and the decision that it has to take
regarding admissibility of affirmative action and positive discrimina-
tion measures adopted by the Member States, is not actually whether
affirmative action is the best way to fght discrimination and to
reinstate equality in the labour market, but whether to give Member
States a margin of discretion to decide what is compatible with the
principle of equality.... In my view, in an area such as this that is

.
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subject to intense discussion and serutiny, it may be appropriate for
the court to allow for some diversity of national political choice
regarding the extent to which Member States adopt affirmative
action measures.

Allowing the Member States some discretion as to how far these
measures can go, provided these measures remain within the limits
of what 1s appropriate and necessary in order to achieve the aim of
ensuring full equality in practice, will allow Member States some
freedom to go beyond mere measures of the equality of opportunity
model and use measures of the equality of results model, but with an
opportunity for scrutiny by the ECJ. This might lead to the develop-
ment of some interesting and innovative measures that could be used
as examples of good practice for other Member States. It might also
help to extend the boundaries of what the ECJ will accept as per-
mitted positive action, not only under the Race Directive, but also
under the other Equality Directives.

Another change that would move the Race Directive further
towards performing Fredman’s second and third functions would be
to add a mainstreaming duty. The Race Directive (and the Framework
Directive) could follow the Gender Amendment Directive which adds
the following paragraph to Article 1 of the Equal Treatment Directive:

Member States shall actively take into accounl the objective of
equality between men and women when formulating and implement-
ing laws, regulations, administrative provisions, policies and activities
in the areas referred to in paragraph 1.

There appears to be no reason why this duty should only exist in
relation to gender equality and not to the other grounds of Article
13 EC. Indeed, the Draft Constitution {or Europe extends the duty
to those other grounds,*® although it is not sure whether the Constitu-
tion in its present form will ever come into force. It would, therefore, be
better to add the duty to the Race and Framework Directives.

Changes in Relation to the Scope

The extensive material scope of the Race Directive, going beyond the
employment sphere, is to be welcomed, but the meaning of *within
the limits of the powers conferred upon the Community’ in both
Article 13 EC and Article 3(1) is not clear. However, it could be
that the legislator meant to leave this rather vague because a more
detailed description would be more restrictive. The ECJ will most
likely follow the view of most leading commentators that this
phrase means that the power is subject to the limits of the existing
Community competencies, as the view that it provides the necessary
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powers, where these are lacking, for measures to be taken, might
overstep the dividing line between the competences of the Commu-
nity and those of the Member States and so infringe the principles
of subsidiarity and proportionality.

The personal scope of the Race Directive is, again, not Very
clear. The Directive appears to apply to non- EU nationals and
thus protects them against racial and ethnic origin discrimination,
except in relation to immigration laws or other legal acts covering
entry, residence and legal status. It is clear from the negotiations
on the proposed scope’ that this is a very sensitive area as it touches
on a State’s sovereignty and the division of powers between the
Member States and the Union. Article 3(2) appears, however, to
be very broad in scope and could be used to deny third country
nationals protection in a very wide range of discriminatory situa-
tions. Two possible ways of building in safeguards for the protection
of third country nationals can be found in the ICERD and the Race
Directive could follow either of these. Articles 1(2) ICERD deter-
mines that ‘this Convention shall not apply to distinctions, exclu-
sions, restrictions or preferences made by States Parties to this
Convention between citizens and non-citizens’. The Committee on
the Elimination of All Forms of Racial Discrimination (CERD),
the body that oversees the implementation of the ICERD, has
brought out a General Recommendation on discrirnination against
non-citizens.’! Point 1(4) determines:

Under the Convention, differential treatment based on citizenship or
immigration status will constitute discrimination if the criteria for
such differentiation, judged in the light of the objectives and purposes
of the Convention, ar¢ not applied pursuant to a legitimate aim, and
are not proportional to the achievement of this aim.

Therefore, under the ICERD, differential treatment of non-citizens
will be considered to be discrimination, unless it 1s objectively
justified. A similar objective justification test could be added to
Article 3 of the Race Directive. This would also cover the police,
law enforcement officials, border control officials, and the army
and prison personnel in all their activities, including law enforce-
ment. They could use the exceptions of Article 3(2) as long as that
use was objectively justified. It would build in an objective test,
which could be scrutinised by the courts.

The other alternative would be to follow Article 1(3) ICERD,

which states;

Nothing in this Convention may be interpreted as affecting in any way
the legal provisions of State Parties concerning nationality, citizenship
or naturalization, provided that such provisions do not discriminate
against any particular nationality.
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The first alternative would provide stronger protection, but both
alternatives would improve the protection for third country
nationals and would be more in line with Recital 3 of the Preamble
to the Race Directive. If the second alternative was followed. the
suggestion of the European Parliament to add ‘the exercise by any
public body, including police, immigration, criminal and civil justice
authorities, of its functions’,>> might be useful to take away all doubt
about whether these bodies and functions are covered.

Other Changes

The Framework Directive contains a duty on employers to make
reasonable accommodation for disabled persons wunless such
measures would impose a disproportionate burden on them. This
duty could also be useful for other grounds of discrimination.”?
For example, allowing for alternatives to uniforms or other clothing
and head gear, providing a place and time for religious worship, and
adapting the (work) environment and adjusting patterns of working
time for elderly or disabled people could all be seen as making
reasonable accommodation. It is, therefore, suggested to extend
the duty in the Framework Directive beyond disability. If, as was
suggested, religion or belief are added to the grounds of discrimina-
tion prohibited in the Race Directive, then the duty to make reason-
able accommodation should also be included in that Directive. A
similar Recital to Recital 21 of the Framework Directive should
then also be added. This Recital suggests what should be taken
into account to decide whether a measure would impose a dispropor-
tionate burden: the financial and other costs entailed, the scale and
financial resources of the organization or undertaking and the
possibility to obtain public funding or any other assistance.
‘Health and safety’ might also be mentioned.

According to the general rule of Community law, it is for the
national law of the Member States to provide remedies to protect
rights derived from Community law and to determine what sanctions
should be made available. The EU can, therefore, not give very
detailed provisions, because this would be contrary to the principles
of subsidiarity and proportionality. Therefore, no changes are
proposed to the provisions on remedies and sanctions.

No changes are suggested in relation to the tasks of the body or
bodies of Article 13 of the Directive, as it is clear that the list of tasks
is non-exhaustive. According to the Explanatory Memorandum to
-the Proposal for the Directive, the proposal establishes a number
of minimum requirements for such independent bodies, but
Member States are free to decide on the structure and functioning

B i




254

of such bodies in accordance with their legal traditions and policy
choices.>* The negotiations on the Directive show, that providing
for more extensive competences for these bodies was seen as over-
stepping ‘the line between setting objectives and telling Member
States how to achieve them (so contravening the principle of
subsidiarity)’.>® Leaving the Member States some discretion as to
the tasks to be given to these bodies might also lead to some interest-
ing developments.

CONCLUSION

Changes to be made to the Race Directive have been suggested with
the aim of making it into a more effective legislative measure in the
fight against racism and racial discrimination in the EU. The major
points of criticism specifically raised against the Race Directive were,
firstly, with regards to the grounds of discrimination, that it puts
racial and ethnic origin at the top of the hierarchy of discrimination
grounds and that it omits ‘religion or belief’ fromx the protected
grounds; secondly, with regards to the concept of equality that it
mainly aims for a notion of formal equality and does not really go
very far towards other concepts of equality; and, thirdly, that the pro-
tection 1t provides for third country nationals appears to be limited.

As all Equality Directives contain the same non-regression
clause and thus prohibit levelling-down, the Race Directive itself
does not need any changes to deal with the hierarchy as the protec-
tion against discrimination on the grounds of racial or ethnic
origin is already stronger than that against discrimination on the
other Article 13 EC grounds. To deal with the hierarchy, the protec-
tion provided by the other Equality Directives could be ‘levelled-up’
to the same level as that provided by the Race Directive.

The suggestion to add ‘religion and belief” to the grounds
covered by the Race Directive responds to the second point of
criticism mentioned in relation to the grounds of discrimination.
Even if the level of protection provided by the Framework Directive
would be extended to cover all areas covered by the Race Directive,
‘religion or belief”’ should still be added to the grounds in the Race
Directive, because that would avoid having to make a distinction
between racial and ethnic origin on the one hand and religion or
belief on the other hand. Perpetrators do, indeed, not often make
such a clear distinction either.

In relation to the concept of equality, the premise was that equality
in all its concepts or, in other words, equality performing all Fredman’s
functions, is needed to combat racism and racial discrimination. To
move the Race Directive further towards substantive and pluralist

"
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concepis of equality, the following changes were suggested: firstly,
the title and purpose of the Directive should be to implement the
principle of equality, rather than the principle of equal treatment.
Secondly, the provisions for positive action should be made
compulsory, like they are under the ICERD. Thirdly, positive
action should be required not only to prevent or compensate for dis-
advantages, but also to promote full participation of disadvantaged
groups in all fields of life. Fourthly, the Member States should be
given some discretion in relation to positive action measures. And,
lastly, a mainstreaming duty like the one in the Gender Amendment
Directive should be added to the Race Directive.

Suggestions for changes to Article 3(2) of the Race Directive
have been made to ensure that the exception in this article is not
used to deny third country nationals protection. The first suggestion
was to add a proportionality or objective justification test to the
second paragraph, while the second one added a proviso. Both
suggestions were based on the ICERD and the interpretation of
that Convention as given by the CERD.

The time is ripe to suggest changes to the Race Directive,
because the Commission is currently working on its five year
report on the application of the Directive under Article 17 and on
the feasibility study on possible new measures to complement the
current legal framework, announced in the 2005 Communication.>®
This paper is meant to contribute to the discussion on possible
changes to the Race Directive.

NOTES

1 Council Directive 2000/43/EC, hereafter referred to as the (Race) Directive.

2 Council Directive 2000/78/EC, hereafter referred to as the Framework
Directive.

3 Council Decision 2000/750/EC.

4 The main Directives are: Council Directive 75/117/EEC and Council
Directive 76/207/EEC. The latter will be referred to as the Equal Treat-
ment Directive.

5 Council Directive 2002/73/EC, referred to as the Gender Amendment
Directive.

6 Council Directive 2004/113/EC, referred to as the Goods and Services
Direclive.

7 ECRI, General Policy Recommendation 7. 1 have argued elsewhere,
that this Recommendation and the Race Directive, which are both
addressed to all 25 EU Member States, should influence and strengthen
each other, see Howard, 2005.

8 Articles 8a Gender Amendment Directive and 12 Goods and Services

Directive.
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18
19
20
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22
23
24
25

26

See Liegl ef al., 2004:12; and COM (2004) 379:7.

Articles 6 Race Directive; 8 Framework Directive; 8e Gender Amend-
ment Directive; and, 7 Goods and Services Directive.

See for example, Guild, 2000a:418; MclInerney, 2000:317-23; Barnard,
2001:968; Toggenburg, 2001/2; Bell, 2002a:72-9; Brown, 2002:204;
Ellis, 2002:291-305; Brennan, 2002/3:320—4; Waddington, 2003a;
Parmar, 2004:137. )

For more on this see: Waddington, 1999:142; Bell, 2000:80; Wadding-
ton, 2000:176-7; Waddington and Bell, 2001; Fredman, 2001a:151-2;
O’Hare, 2001:144 and 158; Bell 2002a:32-3 and 352-3; Brown,
2002:222-3; Schiek, 2002:308-9; Bell and Waddington, 2003; Wad-
dington, 2003a:47-9; Liegl er al., 2004:9.

See for example, Guild, 2000a:418; Fredman, 2001a:158-9; Niessen,
2001:9; Bell, 2001:25; O’Hare, 2001:45; Bell, 2002b:12; Brown, 2002:204—
5; Miguel Sierra, 2002:16-7; Mclnerney, 2003:12; Liegl et al., 2004:9.
Only a very brief overview is given here. For more information the
reader is referred to: Lacey, 1987; Gregory, 1987; O’Donovan and
Szyszezak, 1988; Hepple, 1992; Lacey, 1992; Townshend-Smith,
1998; Barnard, 1998; Barnard, 1999; Barnard and Hepple, 2000; Fred-
man, 2001a; Fredman, 2001b; Fredman, 2002; Schiek, 2002.

Casc 222/84 Johnston v. Chief Constable of the Royal Ulster Constabu-
lary [1986] ECR 1651, at [36].

Article 2(4) 1s now replaced by Article 2(8) Gender Amendment Direc-
tive. ’

See for example, Case 450/93 Kalanke v. Freie Hansestadt Bremen [1995]
ECR 1-3051; Case 409/95 Marschall v. Land Nordrhein-Westfalen [1997]
ECR 1-6363; Case 158/97 Badeck’s Application [2000] ECR 1-1873;
Case 407/98 Abrahamsson and Anderson v. Fogelgvist [2000] ECR I-
5539. For a detailed discussion of positive action and the different concepts
of equality, including the cases mentioned, see Fredman, 2002:125-60.
Poiares Maduro, 2005:25.

Guild, 2000b:67.

Bryan, 2002:227.

Brown, 2002:212.

Chopin and Niessen, 1998:21-2; Chopin, 1999:121.

Tyson, 2001:209-10.

Bell, 2002b:22.

Brown, 2002:215.

Brown uses the term ‘institutiomalized racism’ and refers to the
Lawrence Report. This Report, defined ‘institutional racism’ as: the
collective failure of an orgamisation to provide an appropriate and
professional service to people because of their colour, culture or
ethnic origin. It can be seen or detected in processes, attitudes and
behaviour which amount to discrimination through unwitting
prejudice, ignorance, thoughtlessness and racist stereotyping which
disadvantage nunority ethnic people. See para 6.34 of the Report.
Farkas, 2006:22. Farkas also argues that policing could be considered
as a service available to the public.
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28 COM (1999) 566:5.

29 Howard, 2006.

30 Opinion European Parliament, A5-0136/2000, Amendment 29.

31 Fredman, 2001b:15.

32 Case 1/72 Rita Frilli v. Belgium [1972] ECR 457, at [19]. See also Joined
Cases 117/76 Ruckdeschel and Another v. HZA Hamburg-St. Annen
and 16/77 Diamalt AG v. HZA Itzehoe [1977] ECR 1753, at [7]; Case
149/77 Defrenne v. Sabena [1978] ECR 1365, at [26] and [27].

3 Case 292/97 Kjell Karisson and Others [2000] ECR 1-2737, at [37-39].

4 Case 4/73 Nold v. Commission [1974] ECR 491, at [13].

5 Bell 2002a:20.

6

7

v

COM (2005) 224.

COM (2005) 225. In June 2006 the Proposal was adopted and a special

website for the year was set up. See: IP/06/712.

38 COM (2005) 224:9-10.

39 This opinion is also expressed by Waddington and Bell, 2001:592; Bell,
2002a:75; Ellis, 2002:296; Schiek, 2002:295-6; Parmar, 2004:143; Liegl
et al., 2004:9.

40 McColgan, 2005:58; Waddington, 2003b:14~5.

41 ECRI General Policy Recomimendation 7.

42 This argument 1s also used by Poiares Maduro, 2005:26.

43 Case 476/99 Lonuners v. Ministerie van Landbouw, Natuurbeheer en
Visserij [2002] ECR 1-2891, at [37].

44 Schiek, 2002:299.

45 Brown, 2002:216; Waddington and Bell, 2001:602.

46 Waddington and Bell 2001:602.

47 Above note 43, at 39. This was repeated in the Briheche case: Case 319/
03 Serge Briheche v. Ministre de I'Interieur, Ministre de I'Education
nationale and Ministre de la Justice, judgement 30/09/2004, at 24.

48 Poiares Maduro, 2005:26.

49 Article II1-118 of the Draft Constitution for Europe.

50 Tyson, 2001:209-10.

51 CERD, General Recommendation 30. )

52 Opinion European Parliament, A5-0136/2000, Amendment 37.

33 See: Waddington, 2000:178; and Bell and Waddington, 2003:360-2.
Both suggest that reasonable accommodation provisions would be
useful 1 relation to religion and age as well.

54 COM (1999) 566:7.

55 See Tyson, 2001:216.

56 COM (2005) 225:6.
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